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Foreword to the first edition 

If two of the important criteria of a "good" taxation system are simplicity and 
certainty (-,)1-190 and -,)1-195), the Australian taxation system and particularly the 
Income Tax Assessment Act 1936 fail the test miserably. The spate of anti-avoidance 
legislation, a reaction to the excesses oEthe tax avoidance era of the seventies, and the 
more recent taxation reform package have brought' about legislation of almost 
unrivalled complexity. 

The legislation is in some cases unintelligible: without a commerce or law degree the 
ordinary taxpayer stands no chance of finding his way through the morass and even 
with these qualifications his advisers will of necessity have to struggle to make sense 
of language that is as coriv6luted as it is confusing. Nor is the task of the taxation 
officer any easier. Many provisions in the legislatiori are not applied for the simple 
reason that no one is able to comprehend them. The need for a work that will operate 
as a guide to the traveller through these murky waters is painfully apparent. 

In 1946, Mr Hanrian, in his "Treatise on the Principles of Income Taxation", while 
adverting to the desirability of enunciating a series of authoritative propositions (on s 
51(1), resignedly accepted' the impossibility of such a task. Some 40 years on, the 
possibility of formulating authoritative principles on any matter relating to tax is 
even more daunting. The torrent of decisions, judicial and administrative, that has 
been handed down over that time, together with the outpourings of the legislature, 
have made the study of taxation almost unmanageable. 

The need for a systematic approach to the study of taxation is obvious enough to the 
student. If the student were to see taxation as involving no more than an endless series 
of individual instances no overview of the subject would be possible. But it is not only 
the student who is in heed of a systematic approach to the problem. The practitioner 
who is unaware of the system will have endless difficulty even finding the problem, 
letalone ptoceeding:to a solutiohfor that problem. 

So it is not the student alone who will benefit from the present work. Indeed there-are 
to be found discussed in these pages many of the great taxation issues of the present, 
without -an appreciation of which it would be impossible to predict. the outcome of 
particular factual situations. 

By way of example, no issue could be more' significant· in the judge-made law of 
income taxation than the issue of the role of purpose in s 51(1) of the Act. The course 
of authority from Ure v PC ofr81 ATe 4100 and Ilbery v PC ofT 81 ATe 4661 to 
the more recent cases of peofT v Just Jeans Pty Ltd 87 ATe 4373 arid PC ofT v John 

87 ATe 4713 have been a judicial reaction to tax avoidance; yet the boundaries of the 
doctrine (that purpose is relevant) are far from clear. 



Two taxpayers incurring the same outgoings in circumstances identical save for their 
subjective motives and purposes should be treated in tne same way for the purposes of 
an income tax law. To grant a taxation deduction to the taxpayer who is naive, while 
denying it to the taxpay�r who is sophisticated, ","ould be arbitrary. If an outgoing is 

incurred. in circumstances where there. is, objectively seen, a conn,ection between the 
incurring of the outgoing and the activity whi<:h is directed towarc:l� the production of 
assess.able income, that Qutgoing shoul<:lsa�isfy. the tests of deductibility irrespective 
of either subjective motivation or purpose. 

Once it is accepted (as it must presently be) that subjective purpose intrudes to some 
extent into the issue of sJ.eductibility (albeit nqt necessal;ily as a test of cieductibility), 
there is opened up the question whether the relevant purpose is the sole purpose, the 
dominant purpose or ,some purpose less, than the dominant purp9se. For th,epresent 
these issues are best dis<::ussed, in Magna .Alloys & Research Pty Ltd v FC ofT 80 ATC 

4542, in judgments if! which two m�mbers .of the pr .�seIl,t High Court, then sitting in 
the Federal Court, participated. 

What, however, has not yet been the subject of discussion is the problem thrown up 
when a .deduction is disallowed,on thepasis, say, thatic was incurred for the sole 
purpose of obtaining a tax deduction, yet assessable income is in filct derived in the 
course of the scheme. Is the assessable income to be ignored, or is the result that the 
deduction only is to be ignored, leaving the taxpayer nevertheless in receipt of the 
assessable income upon which he is then to be taxed? Further in deduction cases, what 
role does an anti-avoidance section play? 

In the long run, however, it is not the "common law" of taxation that holds the 
greatest significance. If there is one lesson that must be learned \;ly anyope who. wishes 
to understand taxation it is this: Go back to the Stiltute and read it! 

One of the all time great taxatiQn. advisers was oQce asked a . question by a. client 
concerning s 51(1). The adviser had undo1.lbtedly read the sectionhundreds"perhaps 
thousands of times. Yet, perhaps to the surprise of his lay client, he opened the 

St�tute, perused the words and tested the issue by reference to the words he read. 
There is no (lther alternative. 

So it is, that the authors of the present work . return the reader .to, the Statute, Qffering 
on the way a helpful summary of its salient features. 

Australia has over the years been well served by its taxatiQn literature� the presen,t 
work continues the-tradition. 

23 September 1987 

Graham Hill, QC 



Preface to the twenty-third edition 
Xhe past few decades have seen an unending flood of legislative tax reform, including 
the introduction of major new regimes such as CFC, CGT, FBT, GST, TOFA, the 
self-assessment system and the consolidation regime, as well as endless refinement and 
tinkering with existing provisions. 
The deluge shows no signs of slowing down. Recent years have seen the major Henry 
Review of the tax system, massive superannuation changes, trust streaming, a Carbon 
Tax, Mineral Resources Rent Tax and the announcement of a proposed complete 
rewrite of the provisions dealing with the taxation of trusts. 
In addition, the Australian Taxation Office continu,es to proc!uce a constant stream of 
rulings, determinations, taxpayer alerts, decision impact statements and other 
materials. Similarly, the AAT and courts contribute a regular flow of key decisions 
which impact on the interpretation and operation of the tax system - culminating in 
a series of High Court decisions which have forced the government to consider 
amending the general anti-avoidance provisions in Pt IVA. 
Australian Taxation Law aims to provide guidance in clear and simple language 
through this morass of complex and ever-changing laws, and to make it easier to 
understand the application of the law to practica(situations; we have "made extensive 
use of flowcharts and practical examples. 
The primary focus of Australian Taxation Law remains on tite federal taxation system, 
with particular emphasis on income tax, capital gains tax, corporate tax, fringe 
benefits tax," goods and services tax, and the operation of the tax administration 
system which drives the whole process. 
This 23rd edition of Australian Taxation Law incorporates the major legislative, case 
law and administrative reforms up to 1 July 2012" as well as various key 
developments since that date ensuring that it remains the most relevant and- up to 
date tax text available. 
The authors wish to acknowledge the work of the editing and production staff at 

,CCH, in particular Marcus Lai for his contriburion to this edition. 
Robin W oellner would like to thank Colleen Mortimer for her excellent feedback on 
Chapters 1 and 17, Eddie Wong for his assistance with statistics in Chapter 1, Paddy 
Hannigan, Deputy District Registrar of the Federal Court, for her insightful 
comments on aspects of Chapter 31, and Rob O'Neill for his helpful comments. 
Chris Evans would like to thank Tim Russell for the excellent assistance provided in 
updating Chris's chapters. 
Most importantly, we particularly wish to thank our families, whose ongoing support, 
encouragement and sacrifices make completion of each edition possible. 
November 2012 

RH Woellner 
S Barkoczy 

S Mlfrphy 
C Evans 
D Pinto 

-
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www.taxinstitute.com.au 

Accounting associations/organisations 

Association of Taxation & Management Accountants 
CPA Australia 
Institute of Chartered Accountants in Australia 
iristitute'of Public Acto\intaniS�; 

'Natiomil Tax & Accountapts Associatipn 

www.atma.com.au 
www.cpaaustralia.com.au 
www.charteredaccouhtants.com.au 
www.publicaccountants:org.au 
www.ntaa.com.au 

International tax authorities 

Canada (Canad�' 
Revenue Agen�) 

CHina (State Administration of Taxation) 
Hong Kong (Inland Revenue Department) 
Malaysia (Inland

, 
R�ven\l� Boar9. of tv1alaysia) 

New Zealand (Inland Revenue) 
Singapore (Ihland Revenue Authority of Singapore) 
U.nited Kingdom (HM Revenue & Customs) 
U.nited States of America (Internal Revenue Service) 
United States of America (US Department of:,the Treasury) 

www.cra-arc.gc.ca 
www.chinatax.gov.cn 
www.ird.gov.hk 
www.hasil.gov.my 
www.ird.govt.nz ' 
iNww:iras.gov.sg' 
www.hmrc.gov.uk 
www.irs�gov 
www.treasury.gov 




